
DOCUMENT RBSUME

02967 - [A2133239]

Title VII of S. 1264: To Provide Policies, Methods, Criteria for
the Acquisition of Property and Services by ixecutive Agencies.
Jujy 27, 1977. 15 pp. + appendix (6 pp.).

Testimony before the Senate Committee on Governmental Affairs:
Federal Spending Practices and Personnel Management Subcommittee
: by Paul G. Dembling, General Counsel.

Issue Area: Federal Procurement of Goods and Services (1900).
Contact: Office of the General Counsel: Procurement Law II.
Budget Function; General Governments Other General Government

(806).
Congressional aelevance: Senate Committee on Governmental

Affairs: Federal Spending Practices and Personnel Management
Subcommittee.

Authority: Budqgt and Accounting Pct of 1921, ch. 18, title III,
sec. 304 (42 Stat. 24; 31 U.S.C. 44). Legislative
Reorganization Act of 1970. 31 U.S.C. 71. 31 U.S.C. 74. 4
C.FOR. 20. S. 1264 !95th Cong.). Scanwell v. Thomas, 424
F.2d 8-9. Steinthal v. Seamans, 455 F.2d 1289 (1971).
Wheelabrator v. Chafee, 445 F.2d 1306 (1971). Schoonmaker v.
Resor, 445 F.2d 726 (1971). Reiner v. U.S., 163 Ct. C1. 381
(1963), certiorari denied 377 U.S. 931.

Title VII of Senate Bill 1264 would, for the first
time, provide specific statutory authority for GAO's bid protest
function. Title VII of S. 1264 reflects GAO's current formal
procedures and practices with regard to bid protests. However,
the definitions of "protest" and "executive agency" would give
GAO jurisdiction over Postal Service protests and would remove
from GAO jurisdiction protests involving procurements by the
Government Printing Office, the Library of Congress, the
District of Columbia, and the courts. There are some differences
between current practices and the provisions of title VII,
including: a contract cculd be awarded while a bid protest on
the procurement was penaing before GAO only if authorized by the
head of the contracting agency, but this authority apparently
could be delegated without limitation; the Comptroller General
would be authorized to declare, rather than recommend as at
present, that a contract should be terminated for the
convenience of the Government; the Comptroller General's
decision on a hid protest would be binding on all interested
parties, including the executive agency or agencies involved;
and the Comptroller General would be permitted to authorize
formal discovery proceedings and to issue subpoenas for the
production of books and records and the attendance of witnesses
for takina evidence. These provisions should be modified to
reflect the GAO policy of interfering as little as possible in
the procurement procedures. (SC)
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Mr. Chairman and Members of the Committee:

I am pleased to honor your request for testimony on

Title VII of S. 1264 which would for the first time provide

specific statutory authority for GAO's bid protest function.

I. Background

Before giving you the position of± the GAO on the

legislation, I think it would bc useful to provide some

background. A bid protest is a challenge to the rejection

of a bid or proposal or to the award or proposed =ward of a

contract. Our bid protest procedures, published at 4 C.F.R.

20 (copy attached), permit an interested party to contest
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such an action by an agency of the Federal Government whose

accounts are subject to settlement by the GAO. The Comptroller

General's decision is on the legality of the actior under

applicable law and regulations.

The Comptroller General has been acting on bid protests

for more than 50 years. Exercise of the authority derives

from 31 U.S.C. 71 which places in GAO the responsibility for

settlement and adjustment of public accounts and 31 U.S.C. 74

which makes GAO's certification of balances of ,_.olic accounts

final and conclusive on the executive branch of the Government.

One of the factors is whether the contract was awarded in

accordance with applicable law. Initially, agency accountable

officers sought GAO rulings on the propriety of payments in

advance of disbursements in oiCar to guard against the possi-

bility that GAO might later take exceptions in their accounts.

Advance decisions were later issued at the requestt of

contracting officers prior to contract award. This develop-

ment was recognition that preventing an improper award is

fairer to all parties than taking exception to a payment on

an improper award. Later the propriety of an award was con-

sidered by GAO at the request of a bidder as well as the

contracting officer or his superior. This procedure is similar

to that followed by the Comptroller General in rendering

advance decisions regarding all other questions posed to GAO.
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II. Current Acceptance

Usefulness of the opportunity for this kind of review

is now well recognized in the procurement community. Each

year more dissatisfied bidders take advantage of the proce-

dure for an independent review of a procurement action they

think improper. For the fiscal year July 1974 through

June 1975, GAO processed 1,093 such cases. In the fiscal

year July 1975 through June 1976, the figure had increased

to 1,346 ane for the first 6 months--Octobez 1976 through

March 1977--of the current fiscal year the figure is 840

cases, or an annual rate of 1,680.

The steadily increasing number of protests reflects the

acceptance of the process in the private sector and the need

for a review of the procurement issues by an impartial body.

In general, we also receive excellent cooperation from the

procuring agencies. It is my distinct impression that

executive agency representatives involved in the procurement

process are pleased to have the GAO deciding bid protests.

The Congress has long been aware of GAO's bid protest activities

and has continuously appropriated funds for them. Members of

Congress have over the years forwarded a substantial number of

bid protests to GAO for resolution.

As you know, Mr. Chairman, the Commission on Government

Procurement also considered bid protests--or as the Commission

called them, award protests. The Commission recommended that

GAO continue as an "award protest-resolving forum." It also
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made certain subsidiary recommendations in this area. We have

been implementing those pertaining to GAO.

The Court of Appeals for the District of Columbia in 1970

(Scanwell v. Thomu- 424 F.2d 859), reversing a prior position

of the Federal cou.;ts, held that an unsuccessful bidder on a

Federal procurement could have ais protest reviewed by the

courts. For a time the relationship between the GAO and the

courts with respect to bid protests was uncertain. However,

the situation was clarified the next year by the same Court.

In Steinshal v. Seamans, 455 F.2d 1289 (1971.), the Court,

while specifically noting that it was not called upon formally

to determine the legal authority of the GAO to issue decisions

on bid protests, ackncowledged our unique experience in Govern-

mer.t procurement and our tradition of care and objectivity

including freedom from prior involvement in the matter at hand.

A companion case, Wheelabrator v. Chafee, 455 F.2d 1306

(1971), referred to the doctrine of "primary jurisdiction"

under which the Court could enjoin action to permit an agency

with "special competence" to rule on the merits of the case.

In the area of bid protests the Court recognized the GAO as

the agency having such special competence. The Court concluded

that the issuance of a preliminary injunction by the Court

pending disposition of the protest by the GAO could provide a

"felicitous blending' of remedies and a mutual reenforcement
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of forums. This remains the general standard applied today.

It is quite common for a Court to make known its interest in

having a GAO decision on the matter before rendering judgment

on a c:ase before it.

III. The Justice Department Position

Notwithstanding the generally good relations wit . the

procurement community inside and outside the Government, the

Congress and the courts, we have had a problem with acceptance

of the traditional GAO role in bid protests by the Justice

Department and witl the Office of Federal Procurement Policy

(OFPP).

The former Administrator of OFPP had proposed revisions

to the Armed Services Procurement Regulation and the Federal

Procurement Regt.lations which, in our judgment, would render

bid protest decisions of the GAO largely meaningless. He

proposed that tea procuring activity would be free to accept,

reject, or ignore GAO rulings. Such a position in our opinion

is inconsistent with current regulations and practice, court

opinions, the prevailing views of the procurement community

both within and outside the Government, and the findings and

recommendations of the Commission on Government Procurement.

In a letter of March 17, 1977, to the Acting Administrator

of OFPP the Attorney General subscribed to the position stated

by former Attorney General John Mitchell in his letter of
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June 14, 1971. They asserted that the authority to withhold

contract awards and to reject bids is reposed solely in the

executive branch and that the role of the GAO, as an arm of

the legislative branch, should be limited in these matters

to giving advice on a "purely voluntary non-binding basis."

The March 17th letter, adds that any construction of 31 U.S.C.

74 which would bind the executive to award or terminate a

contract or reject a bid "at the direction of a legislative

officer, would raise serious constitutional questions," that

only executive officers may perform such functions and that

the Comptroller General is not such an executive officer

because although appointed by the President, he is not subject

to removal by him. Finally, the letter indicates that the

Attorney General is aware of no judicial opinions to the

effect that a bid protest decision of the Comptroller General

is binding on the executive branch and that the Commission on

Government Procurementis reading of the cases in arriving at

the recommendation to continue the GAO as a Frotest resolving

forum goes beyond the courts' holdings.

The Comptroller General's role in bid protests is

succinctly stated in Brookfield Construction Co. v. Stewart,

234 F. Supp. 94 (1964), affirmed 339 F.2d 753 (1964), where

the late Judge Holtzoff pointed out that in deciding a bid

protest the Comptroller General is in essence issuing an
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advance decision indicating how he would look upon payments

in derogation thereof reflected in a public account which

he would be called upon to certify. The Court added:

"* * * As a practical matter, no disbursing
officer would make any such payments in the
face of this ruling. To be sure, it would
still be open to the plaintiffs to bring suit
against the United States in the Court of
Claims for any amount claimed to be due under
the agreement. It was proper and prudent,
however, for the Architect of the Capitol,
acting under the direction and supervision of
the House Office Building Commission, to decline
to enter into a contract under such circumstances,
because it would be undesirable and inexpedient
to take a step that might tie up a large Govern-*
ment building project in litigation. As a matter
of fact, in light of the ruling of the Comptroller
General the plaintiffs would be buying a lawsuit
if the contract were awarded to them."

We do not direct an award in deciding a bid protest. We

regard our function as determining whether a proper award nay

be or has been made in a given case. We may, where we find

that a contract has been awarded in a manner which does not

comport with applicable law, recommend a termination for crn-

venience of the Government. We do not assert any authority

to direct termination of a contract. In general the cooperation

from the contracting agencies with respect to such recommenda-

tions is excellent. All of our recommendations are reported

to this Committee and the Appropriations Committee and to the

counterpart committees in the House of Representatives under

the Legislative Reorganization Act of 1970. The contracting
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agency is required to respond to the same committees. Under

31 U.S.C. 71, we also award bid preparation expenses to

bidders who would have received contracts but for the 
arbitrary

or capricious action of the contracting agency.

However, we do not concede that our decisions are purely

advisory. Whether a decision is advisory depends on whether

sanctions are available for enforcemert. The sanction is to

take exception to payments made under an improperly awarded

contract. However, it can only be applied after the work is

performed and payment made.

To give contracting officers an impression that our

decisions are merely advisory dces a disservice to the con-

tracting parties as well as to the accountable officer who

would be directly affected by an account exception. In

Schoonmaker v. Resor, 445 F.2d 726 (1971) the Court of Appeals

for the District of Columbia took pains to point out that 
a

bid protest decision of the Comptroller General to which 
the

contracting agency had acceded, although initially taking 
a

contrary view, was not arbitrary or capricious. The clear

inference is that our bid protest decision should be followed

if it is not arbitrary or capricious. In support of this

view, the Court continued:
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"An accession by a contracting officer to
the General Accounting Office, at least where the
opinion as to which the accession is made is itself
reasonable, may be in the public interest if for no
other reason than that it eliminates the insuffer-
able uncertainties faced by all parties where there
is conflict between the CGenerai Accounting Officer
[sic] and a procuring Agency."

The foregoing quote is inconsistent with the viewpoint

that our decisions are merely advisory.

The same position is supported by a careful reading of

the language of the Court of Claims in Reiner v. U.S., 163

Ct. C1. 381 (1963), certiorari denied 377 U.S. 931. That

case involved a determination by the Comptroller General that

a contract award by the Department of the Army was null and

void. In deference to the Comptroller General's decision,

the contracting officer, even though he did not agree with

that decision, terminated the contract for convenience. In

response to plaintiff's contention that its contract had been

breached, the Court stated (pages 390-391):

"Here, termination would have been invoked
in deference to the Comptroller General's declara-
tion that the contract should be cancelled. The
contracting officer did not agree with that opinion,
but it is the usual policy, if not the obligation,
of the procuring departments to accommodate them-
selves to positions formally taken by the General
Accounting Office with respect to competitive
bidding. That Office, as we have pointed out,
has special concern with, and supervision over,
that aspect of procurement. It would be entirely
justifiable for the contracting officer to follow
the general policy of acceding to the views of the
Accounting Office in this area even though he had
another position on the particular issue of legality
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or propriety. He would not Le allowin? the
Comptroller General to dictate the te:rmrnatnl.on
of the contract but, rather, would bt, using
termination as a means of minimizing - conflict
with another arm of Government properly concerned
with the contractual problem. It cannot be
contrary to 'the best interests of the Government'--
the controlling standard of the termination clause--
to end a contract which the Comptroller General
has branded as incorrectly advertised."

While the case does not state that the contracting officer

was required to folsow the Comptroller General's decision, it

clearly states that doing so cannot be contrary to the Govern-

ment's interest.

These cases and others indicate a reliance by the courts

on the Comptroller General's determination with respect to a

bid protest (see District Moving and Storage, Inc. v.

Cyrus Vance, Seccitary of State et al., Civil Action No. 77-992,

District Court for D.C., July 5, 1977).

In Steinthal and Wheelabrator, which I mentioned, the

Court, while specifically disclaiming any need or intent to

determine the scope of GAO's bid protest jurisdiction, went

on to indicate the desirability of including GAO in the process.

In fact, it noted with disapprobation the lower court's failure

to await or consider a GAO ruling on the matter. Schoonmaker

and Steinthal (see page 1305) state that a GAO bid protest

decision will be sustained unless the court finds it arbitrary

or capricious. The courts have made clear that they do not

regard themselves bound by our decisions (and we, of course,

- 10 -



have never contended that they should be). At the same time

the courts clearly accord them greater deference than may be

justified by the inherent ivalue of a decision in a giver case.

This alone militates against a position which leads a con-

tracting officer or his organization to conclude that he should

regard our decision as merely advisory and Iaay with impunity

reject or ignore all or any part of it with which he may

disagree.

The courts have obviously never contemplated that all or

most bid protests should be subjected to judicial review. To

do so would flood many courts with highly technical issues and

impose unwarranted financial burdens on small protesters or

those seeking relatively low priced contracts. Clearly,

therefore, the courts must consider that the ultimate tribunal

in the vast majority of bid protest cases will be the GAO, and

the Wheelabrator case so implies. Can it be assumed that the

courts give greater weight to GAO decisions than they consider

would be appropriate for contracting officer to give? We

think not.

IV. Provisions of Title VII

We understand that Title VII was included in S. 1264 at

the recommendation of the Public Contract Section of the

American Bar Association. To a large extent the title reflects

our current formal procedures (see attachment) and practices.
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However, the definitions nf protest and executive agency would

give us jurisdiction over Postal Service protests, which we do

not presently assert since we do not certify the balances in

Post Ser' ce accounts, and would remove from our jurisdiction

protests involving procuremen'ts by the Government Printing

Office, th~ Librar, of Congress, the District of Columbia and

the courts. You may wish to consider changing the definition

to include the latter.

There are also some differences between current practice

and the provisions of Title VII. Section 702(b) of the title

would perm.t award of a contract while a bid protest on the

procurement is pendling before the GAO only if authorized by

the head of the contracting agency. Under section 601 this

authority could apparently be delegated without limitation.

The Commission on Government Procurement recommended (recom-

mendation No. 16) that the authority be reposed at a level

no lower than assistant secretary or equivalent. The

Comptrollr General was, of course, a party to the Commission

recommendation and we recommend that section 702(b) be amended

to conform to the Commission's recommendations.

The last sentence of section 702(c) would authorize the

Comptroller General to declare that a contract should be

terminated for the convenience of the Government. Currently,

where it is considered appropriate, we "recommend" such

terminations. This is consistent with the Commission's
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recommendation No. 17 which states that "GAO should continue

to recommend termination for convenience of the Government

of improperly awarded contracts in appropriate circumstances."

The record of compliance by the agencies is very good.

Therefore, the practical result would not be different if

section 702(b) were enacted. However, from a legal standpoint,

the difference would be significant since the \.hole theory of

enforcement through the means of account settlement would be

changed to provide for direct termination authority. We think

such a provision is not required in light of the cooperation

obtained from the contracting agencies, our reporting recom-

mendations to congressional committees under the Legislative

Reorganization Act and the required responses by the contracting

agencies, and our practice to award bid preparation expenses to

parties who have been denied contracts arbitrarily or

capriciously.

We believe that the bid protest function should be performed

effectively but with minimum interference with the procurement

process. We question the desirability of having an ager.cy not

a party to a contract "directing" an action so inherently a

part of contract administration as termination for convenience.

Therefore, we 2ecommend that the last sentence of section 702(c)

be deleted.
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Section 703(b) would make the Comptroller General's

decision on a bid protest binding on all interested parties

including the executive agency or agencies involved. We

assume the language was not intended to preclude judicial

review for the non-governmental parties. Again, for the

reasons already stated in our discussion of section 702(c)

we think the provision would change the present underlying

enforcement method and question the desirability of including

that part uf section 7n2(c) which speaks to the binding effect

of bid protest decisions. As an alternative we suggest

language requiring the executive agencies to give due regard

to the decisions of the Comptroller General recognizing his

authority to settle and adjust the accounts of the Government

under 31 U.S.C. 71 and 74.

b=ctkon 703(c)(4) would permit the Comptroller General to

authorize formal discovery proceedings and to issue subpoenas

for the production of books and .i-cords and the attendance of

witnesses for taking evidence.

We have requested subpoena authority in other legislation

and for other purposes. In this situation, however, the purpose

would apparently be co provide access to records to protesters

or other interested parties which would not be available under

the Freedom of Information Act. We have no difficulty in

obtaining all of the information necessary to decide protest

cases. It is true that in certain situations, parties may not
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be able to obtain from the contracting agency all of the

information they think desirable or necessary. However, in

appropriate cases access may be obtained under the Freedom of

Information Act. It has been our position that the right of

access is a matter to be resolved between the party claiming

access and the agency whose documents are involved pursuant

to the act and its implementing regulations. We feelthe

present procedure is more desirable. Further, the section

seems to contemplate a much more formal type of procedure

including the testimony of witnesses. We have no such

procedure today and its adoption would be contrary tr the

need recognized by the Commission on Government Procurement

to further the prompt handling of disputes by maintaining

"informality and flexibility" and to the desirability of

"inexpensive, informal and expeditious resolution of protests"

expressed in section 701. Therefore, we do not favor this

provision.

We believe that the enactment of Title VII would give

additional congressional recognition to the role of the

Comptroller General in the bid protest area and hopefully

put to rest the controversy between the Department of Justice

and the GAO which has been going on for a number of years.

We therefore favor enactment of Title VII with the modifica-

tions discussed. Our recommended version of Title VII is

attached as an appendix to this statement.
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Appendix
Page 1

Recommended Title VII
(Bracketing shows deletions,
underscoring additions)

Sec. 701. In accordance with the authority of the

Budget and Accounting Act of 1921 (chapter '8, title III,

section 304, 42 Stat. 24, 31 U.S.C. 44) and this title,

protests shall be decided in the General Accounting Office.

To the fullest extent possible, the Comptroller General shall

provide for the inexpensive, informal, and expeditious res-

olution of protests.

JURISDICTION

Sec. 702. (a) The Comptroller General shall have authority

to decide any protest submitted by an interested party in

accordance with rules and regulations lie shall issue pursuant

to section 704.

(b) Nc contract shall be awarded after the contracting

activity has received notice of a protest to the Comptroller

General while the matter is pending before him: Provided,

however, That the head of an executive agency may authorize

the award of a contract notwithstanding such protest, upon

a written finding that the interest of the United States

will not permit awaiting the decision of the Comptroller

General: And provided further, That the Comptroller is

adiised prior to the award of such finding. The power to

authorize award while a protest is pending before the Comptroller

General shall not be delegable below the assistant secretary

level. I



Appendix
Page 2

(c) With respect to any solicitation, proposed award, or

award of contract protested to him in accordance with this title,

The Comptroller General is authorized to declare that such

solicitation, proposed award, or award does not comport with

law or regulation. [If award has been made prior to such

declaration the Comptroller General may further declare that the

contract shall be terminated for the convenience of the Government.]

PROCEEDINGS

Sec. 703. (a) Proceedings shall be informal t the fullest

extent possible.

(b) Each decision of the Comptroller General shall be signed

by him or his delegee and shall be given due regard by ishall be

binding upon all interested parties including] the executive agency

or agencies involved recognizing the authority of the Comptroller

General to settle the accounts of the Government under 31 U.S.C.

71 and 74. A copy of the decision shall be furnished to the

interested parties and the executive agency or agencies involved.

(c) (1) All decisions shall be rendered promptly, consistent

with the need to develop a complete record, in accordance with

regulations to be issued by the Comptroller General pursuant to

section 704 of this title.

(2) There shall be no ex parte proceedings before the

Comptroller General except that this section shall not be deemed

to preclude informal contacts iw-ith the parties for procedural

purposes.



Appendix
Page 3

(3) A conference shall be permitted before decision;

however, no transcripts shall be required. Transcripts may

be permitted at the Comptroller General's discretion or at

the request of the interested party, provided the Comptroller

General and each other interested party shall be furnished

a copy. Costs of such transcripts and services shall be borne

by the requesting party.

[(4) The Comptroller General shall, for good cause shown,

authorize formal discovery proceedings and may sign and issue

subpoenas requiring the production of books and records and

attendance of witnesses for tne taking of evidence. In case of

refusal to obey a subpoena by a person who resides, is found, or

transacts business within the jurisdiction of a United States

district court, the court, upon application of the Comptroller

General, shall have jurisdiction to issue the person an order

requiring him to appear before the Comptroller General or his

designee to produce the books and records, or to give testimony,

or both. Any person who fails to obey the order of the court

may be punished by the court as a contempt thereof.]

(d) The Comptroller General is authorized to dismiss any

protest he determines to be frivolous or which, on its face,

does not state a valid basis for protest.

(e) Where the Comptroller General has declared that

solicitation, proposed award, or award of a contract does not

comport with law or regulation, he may further declare the

entitlement of an appropriate party to bid and proposal prepara-

tion costs. In such cases the Comptroller General may remand



Appendix
Page 4

the matter to the executive agency involved for an initial

determination as to the amount of such costs. Declarations

of entitlement to monetary awards shall be paid promptly

by the executive agency concerned out of funds available

for the purpose of the procurement or sale.

(f) The Comptroller General, where he deems appropriate,

shall make recommendations for improving the procurement

process.

GENERAL PROVISIONS

Sec. 704. The Comptroller General shall perform such

acts, make such rules and regulations, and issue such orders,

not inconsistent with this title, as may be necessary in the

execution of the protest decision function. He may delegate

his authority to other officers or employees of the General

Accounting Office.
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rules and regulations
Ths section of the FEDERAL REGISTER contlins regulatory documents having genrail *pplltiblllty and legal effect most of which are

keyed to and codlfied in the Code of Ferden Regulations, wf.h Is publisned under 50 titles pursuent to 44 U.S.C. 1510.
The Code of Fedcral Regulation is sold by the SUDerintendent of Documnts. Price of new boo are lted in the firit FEDERAL

REGISTER ssue of each month.

Tite 4- Accounts Sec. quired, but a protest and other submiru-
20.6 Time for submlission of additiona in- sit s should be concise. logically ar-

CHAPTER I-GENERAL ACCOUNTING formation.d b ct.
OFFICE 20.7 Conierence on protest.

SUBCw.FTIR A-GENERAL PROCEDURES 20.8 Time for decision by Copuoller 20.2 TIme for filing.

PART 20-I1D PROTEST PROCEDURES 209. Roque" forg r dtd ton. (a) Protesters are urged to seek reso-
20.10 Fffeet for d prooedmp. lution qf their complaints Initially with

In deciding protests against procure- 10the contracting agency. If a protest hai
ment actions by agencies of the Pederal Auornr: ec. 11, 42 8Stt. 2, s been filed initially with the contractir4,
Government, the General Accounting amended (31 U.S.C. 52). Interpret or apply
Offce recognizes that the expeditious mc. 808, 42 Stat. 94 (31 us.C. 7); e. agency, any subsequent protest to te
ohacdlng of bid protests is tedspensable 3o4. 42 st t. 2. s m) eneral Accounting Office filed within 10

days of formal notification of or actual
to the orderly process of Government § 20.0 Definiton. or constructive knowledge of initial ad-
procurement and to the protection of (a) All "days" referred to n this prt verse agency action will be considered
protesters and other parties. Detaled are deemed to be "working days" of the provided the nitial protest to the agency
procedures providing for consideration Federal Government. The term "file" or was filed In accordance with the time
of bid protests are necessr to insure submit" In all sections except 20.2 and limits prescribed in paragraph (b) of
equality of tratment fore all pplies. 20.9(b) refers to the date of trans- this secton, unless the contracting
These bid proftst procedures apply to mission agency imposes a more stringent time
p rocurements and sales. They are t-d (b) "Adverse agency action" is ny for lg, In which case the agency's
rocutended to provide fair consideration of action or inaction on the part of a con- time for filing will control. In any case.

bitended to pro vide a tir consideration o tracting agency which Is prejudicial to a protest will be considered If filed with
Thid rotestse procn a tmely msupersnner the position taken in a protest filed with the General Accounting Oice within the
Thei i procedurcs supersede the "n- a agency. It may include but is not time limits prescribed in paragraph (b).

terim Bid Protest Procedures snd Stand- limited to: a decision on the merits of (b) (1) Protests based upon alleged im-
ards" promulatd on December 23 1971, the protest; a procureent action such proprieties in any type of solicitation
and effective s of February 7, 1972. The s the award of a contract or the reJeo- which are apparent prilr to bid opening
experience obtained under those pro- tion of a bid despite the pendency of a or the closing date for receipt of initial
codures during the past 3 years provides rotest; or contracting agency acqules- proposals all be filed prior to bid open-
the bpois for the evisions made These cence in and active support of continued Ing or the closing date for receipt of
new procedures also reflect the requrt- and substantial crntract performance. initial proposals. In the case of negoti-ments expected to be set forth in the rt- atd prourment, alleced Imprprieties
ulations applicable to the various Fed- 1 20.1 Filing of p which do not exist in tle initlal solcita-
eral contracting agencies. This approach (a) An interested party may protest to tto but which a subsequently incor-
is intended to provide a comprehensive the General Accounting Office the award porated therein most be protested not
regulatory scheme for processing bid or the proposed award of a formally d- later thn the next closing date for e-
protets. vertied or negotiated contract of pro- ceipt of proposals 'ollowing the incorpo-

ased on our experience with the In- curement or sale by or for an ency ration.
terim procedures, the requirement for of the Pederal Government wste ac- (2) In ca otr than thoe covered in
5-day period for filing bid potebsts with counts are subject to ettlement by the subparagqrapn 0bid protests shall be fled
the General Accounting COce should be Generl Accounting Office. not later than 10 days after the basis for
changed We are now establishing a 10- (b) Such protests must be in vriting prot,,.st is known or should have been
day period. Our experience also indi- and addressed to the General Comusel, known, whichever Is earlier.
cates that the requirement for issuing General Accounting Office, W hington (3) The term "fled" as used In this
decisions within 20 days of receipt of l D.C. 20548. To expedite handling within section means receipt in the contracting
necessary infontlon should be re- the General Accounting Office, the ad- agency or in the General Accounting Of-
placed and we are substituting a goal of dres should inclug "Attn: Bid Protest le a the ce may be. Protesters are
25 days. Control Unt." cautioned that protests should be trns-

Other chaes Include clarific on o (c ) The Initial protest filed with the mitted or delivered in the manner which
provisions deaing with bid protest eon- General Acoounting Offioe bhall (1) In- win ausure earliest receipt. xcept as pro-
ierences and the effect of Judiclal pro- eude the name and address of the pro- vided In paragrph () of this setion
ceedings and the addition of a proision tester, (2) identify the contracting ae- ny protest received in the General Ac-
applicable to requests for reconsderston tivity nd the number of the solictation counting Oce after the time limits pre-
of bid protest decsions. and/or contract. (3) contain a statement scribed In this section shall not be

The procdure apply to bid proutsts of the grounds of protest, and (4) speci- conidered unless t was sent by regis-
rceved by the Oeneral Accounting O2- cally request a ruling by ~be Comptroller tered or certified mail not later than the
frce on or ifter June 2, 1975. aeneraL A copy of the protest shall also fifth day, or by mailgram not later than

Pr t 20, Including the port hesding, i be fled concurrently with the contracting the tblrd day, prior to the final date for
revised as follows: officer and the communication to the flUng a protest as specified heren. The
see. General Accounting Office should so In- only acceptable evidence to establish the
20.0 Denltons. dlcate. The grouds for protest filed with date of msaling shall be the U.S. Poal
20.1 rulng of, iotrt. the General Accounting Office must be Service postmuark o the wrmpper or an
20.2 TLme for ttng.
20.3 Rotioe of protest, submisson o fully supported to the extent feasible. the original racelpt from the US. Postal

agecy report an time for submi- See s 20.2(d) with respect to tme for - Service The only acceptable evidmece to
mon of oomenta oa rport,. Ing any additional tatement required in establish the date of tr i lon by

2(0.4 WIthholding of award, support of an initial protest.
2e1.3 urfhing of InSormatlon oan pro- (d) No formal briefs or other tech- muilgram shall be the automatic date

tue. eal forms of pleading or motion re re- indication appearing on the manlgram.
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1'7980 ,. RULES AND REGULATIONS

If the postmark in the case o mall or the interested parties, as the case may be. 1 20.8 Time tor dt.ldlon b, Coupiraller
automatic date indication in the case of Unsolicited agency rebuttals shal be con- General.
a manlgram Is illegible, the protest shall sidered it filed within 5 da after recetpt
be deemed to have been filed late. by the Agency of the comments to which h Comptoll for ssuing a decision

(c) The Comptroller 40eneral. for rebuttal s directed. go o U das or cisuong a deisronnm a protest &fter receipt of all nforma-good cause shown, or where he deter- (e) The failure of a protester or ttd by a parties and te
mines that a protest rases Issues signifi- interested party to corply with the time
cant to procurement practices or pro- limits stated this section may resultnfece.
cedures, may consider any protest which inzsolutiac of the protest without con- § 20.9 Request for recounideration.
is not filed timely. sideration of the comments untimely (a) Reconsideration of a decision or

(d If an additionalstatementin sup- filed.
by thef We ~ne~rl couagL omo r e§2 reilquired othe Comptroller Cenerl may be re-port of the Initial Po Is § 20.4 Wa'itholding of award. quested by the protester, any interested

by the General Accounting OffMme. one pty who submitted comments during
copy shall be mailed or otherwise fur- When a protest has been fied before tted oment d
nished to the General Counsel. General award the agency ill not consdeston of and an
Accounting Office, and a copy shall be award prior to resolultion of te protest agency involved In the protest. The re-quest for reconsideration shall contain ·
mailed or otherwise furnished to the except as provided in the appicabe pro- qudst for reca eram on shell contual and
contracting ofcer, not laer thbn. 5 days curement regul&tlon. In the event the
after receipt of notfiatlon from the agency determines that award is to be legal grounds upon which reversal or
General Accounting e t the need for made during the pendency o tf a y modiction i deemed warranted. spec-
such additional statemeit. the agency te1 notify fthe Coyper ing any errors of law made or in-

s h di l t etenage nc l nofyte oformation not previously considered.
§ 20.3 Notice of prate, submirsion or (b) Request for reconsideration of a

a*eney report and time for filing of § 20.5 Furnishing of information mn decision of the Comptroller General shall
comments on report. proeslts be filed not later than 10 days after the

(a) The General Acoounting Oce The Oce of Oeneral CounseL O eral b for reconsideration is known or
shall notify the contracting agency by Accounting Olce, shaL upon requt, should have been known, whirhever is
telephone and in writing witiAn one day make avallable to any interested par" earlier. The term "filed" as used in this
of the receipt cf a protest, requesting the information bearing on the substane sction means receipt in the General Ac-
agency to give notice or the protest to of the protest which has been submtted counting Oce.
the contractor if award has been made by interested parties or agencies, except (c) A request or recorasideration shall
or, if no award has been made, to all to the extent that withholding of infor- be subject to theae bid protest proce-
bidders or proposers who appear to have mation is permitted or required by law dures consistent with the need for
a substantial and reasonable prospect or regulation. Any comments thereon prompt resolution of the matter.
of receiving an award if the protest Is shall be submitted within a maLimU2m.10 E udic procdin
denied. The agency shall be requested of 10 days.
to furnish In accordance with applicable l'The Comptroller General may refuse§ 20t6 o furhn of ddid l to decide any protest where the matterprocurement regulation copiea of the oinled te foteshere the mgat
protest documents to such partes with involved s te subJect of tigaton be-
instructions to communicate lurther Any additional Information requested fore a court of competent Jurisdiction or
directly with the ener Accounting by the Oice of eneri Counsel Caen- hs been decded on the merits by such
Omce. oral Accounting Offce, from te pir- a cort. The foregoing shall not apply

lb) Material submitted by a prott er tester or interested parties shall be sub- where te court requests, expects, or
will not be withheld from ay Inyteeted mitted no later than I dars after the otherwse expresses Interest in the Comp-
party ouilde te Government o fro receipt of such request. If it Is ancesar troller eneral's decision.
any Government agecy which y be tO obtain addttionalinormatiosrom te trt] Bm . 8SMSS
involved in the protet eupt to the x- genc, the Geeral Accounting Oi Comptroller General
tent that the withhoding of Winmlt tm request that sch inormation e o t United States.
is permitted or required by law or igu- fusnished as expeditiously as poaibl .
tion. If the protester oonstdes tbt the § 209.7 Cesnoe.gI , n '7/4M~ rd Jm: 8:, 1

protest contains materl which should
be wthaeld. a statesent advising of this (a) A conference on the merit of the
fact must be affixed to the front page o rotest with members of the O2ce of
the protest document and the allegedy eneral Colnsel, Oener Accounting
:r'orietr. Informtaon must be so OMce, may be held at the request of the
identified wherever Ut appeRL protester, any other interested pairt, or

(c) The 00ke of O owalar Cowunns agenlcy 1 Pequest for a con-
shall request the ageecy toubmia acO- feremnce should be made prior to the ex-
plete report o~n tie protest o te tbomsl piration of the time period allowed fori un~ag Om& _ 4 9 e.00asMing comments on the agenc report
possible (gemrally within 25 worktg (see 203td)). Except in unusual cr-
days) in ccordance with upicable Pro- cumtances. request for a conece re-
curement regultons. and to f isu h a cted after such time wml not be
copy of the report t tbe proteste and ba _e
other interested paris. (b) Conferences normall will be held

prior to expiration of the period allowed
dshal be lied with the C rs r for liang cmments on the agency ,o-

Counsel within 10 das after receipt o Po ar s be n-
othe reportv, with a cow to &e osem ited to atbted the conference. Ordinar-

umce which furnished &be eport and to bdly Oe conerence be MeM on
other interested parties Am rebudl a Probther Ieor insted p paties.s Anraal a (c) Any written comments to be s-
protester or I beest ed wit the Oa o mitted and as deemed appropriate by the

General Accounting OMmce a result aofof Oenervl Counsel, General Accounting h c must be received In the
Ofce, within 5 days after receipt of t the onfence must be e e h
comments to which rebutWal is dtresGeneral Accounting OMce within I dayscomments to which rebuttal Is directed,
with a 'eoo to the rency o e w of the date on which the fera e was
furnishd the report. the tret r. and lwheld.
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